Save the Plastic Bags?: How the California Supreme Court Weakened Environmental Impact Report Requirements in an Attempt to Protect the Environment by Santarpio, Christina Marshall
Boston College Environmental Affairs Law Review
Volume 39
Issue 3 Electronic Supplement Article 8
9-4-2012
Save the Plastic Bags?: How the California Supreme
Court Weakened Environmental Impact Report
Requirements in an Attempt to Protect the
Environment
Christina Marshall Santarpio
Boston College Law School, christina.marshall@bc.edu
Follow this and additional works at: http://lawdigitalcommons.bc.edu/ealr
Part of the Environmental Law Commons
This Comments is brought to you for free and open access by the Law Journals at Digital Commons @ Boston College Law School. It has been
accepted for inclusion in Boston College Environmental Affairs Law Review by an authorized administrator of Digital Commons @ Boston College
Law School. For more information, please contact nick.szydlowski@bc.edu.
Recommended Citation
Christina Marshall Santarpio, Save the Plastic Bags?: How the California Supreme Court Weakened
Environmental Impact Report Requirements in an Attempt to Protect the Environment, 39 B.C. Envtl. Aff.
L. Rev. E. Supp. 97 (2012), http://lawdigitalcommons.bc.edu/ealr/vol39/iss3/8
SAVE THE PLASTIC BAGS?: HOW THE 
CALIFORNIA SUPREME COURT WEAKENED 
ENIVORNMENTAL IMPACT REPORT 
REQUIREMENTS IN AN ATTEMPT TO 
PROTECT THE ENVIRONMENT 
Christina Marshall Santarpio* 
Abstract: The California Environmental Quality Act aims to protect the 
environment by requiring any public agency proposing a project that 
might have a significant effect on the environment to prepare an Envi-
ronmental Impact Report (EIR). This Report would identify and attempt 
to mitigate environmental damage, as well as make the public aware of 
the project. In Save the Plastic Bag, the California Supreme Court held that 
the City of Manhattan Beach did not need to prepare an EIR in passing 
an ordinance banning plastic bags at point of sale retail stores within the 
city. The Supreme Court weakened the EIR requirement for future cases 
by ruling against challengers to the ban. This Comment argues that this 
lowered standard will allow more questionable projects to avoid the EIR 
requirement, which will represent lost opportunities to both inform the 
public about important projects and create new and innovative ways to 
mitigate future damage. 
Introduction 
 A common question in many retail and grocery stores— “paper or 
plastic?”—has diminished in popularity as many clerks now choose plas-
tic unless instructed otherwise. From a financial point of view, this ap-
proach makes sense: plastic bags are very lightweight, making for more 
efficient transport and less waste.1 This translates into significant sav-
ings for retailers, as well; a standard plastic grocery bag costs one cent 
                                                                                                                      
* Staff Writer, Boston College Environmental Affairs Law Review, 2011–12. 
1 See John Roach, Are Plastic Grocery Bags Sacking the Environment?, Nat’l Geographic 
News (Sept. 2, 2003), news.nationalgeographic.com/news/2003/09/0902_030902_plastic 
bags. html; Facts about Plastics Q&A, SPI: The Plastics Industry Trade Association, 
http://www.plasticsindustry.org/AboutPlastics/content.cfm?ItemNumber=791&navItemNu
mber=1124 (last visited Mar. 28, 2012). 
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and a paper bag costs four cents.2 The immense growth in the popular-
ity of plastic bags, however, has significant environmental costs.3 
 The Environmental Protection Agency (EPA) estimates that only 
seven percent of all plastics were recycled in 2009 (out of thirty million 
tons).4 The other ninety-three percent of plastic waste cannot biode-
grade efficiently.5 Many discarded bags make their way into the ocean, 
coalescing into masses that harm and kill wildlife unlucky enough to 
live in its path.6 One group studying plastic bag usage in San Francisco 
estimated that one million plastic bags end up in San Francisco Bay 
yearly.7 Other bags slowly disintegrate into toxic pieces and seep into 
soil and water.8 Because plastic bags were only introduced into retail 
stores beginning in the 1970s, their long-term effect on the environ-
ment is unknown.9 
 Paper, the traditional alternative to plastic, is also environmentally 
flawed.10 Although paper bags are biodegradable, the process of manu-
facturing them uses significantly more energy and produces more 
wastewater than plastic bags.11 Because they are larger and heavier, 
more energy is also required to distribute them.12 
 Save the Plastic Bag Coalition v. City of Manhattan Beach, a recent Cali-
fornia Supreme Court decision, illustrates one approach that cities and 
towns are employing to deal with these environmental issues.13 The 
City of Manhattan Beach passed an ordinance banning the use of plas-
tic bags at retail establishments.14 In response, the Save the Plastic Bag 
Coalition (Coalition), a group of businesses that produce and distrib-
ute plastic bags in and around the city, objected and brought suit to 
                                                                                                                      
2 See Roach, supra note 1. 
3 See id. 
4 Plastics, Envtl. Prot. Agency, http://www.epa.gov/osw/conserve/materials/plastics. 
htm (last updated Sept. 22, 2011). 
5 See Roach, supra note 1. “Once in the environment, it takes months to hundreds of 
years for plastic bags to break down.” Id. 
6 Id. 
7 About the Campaign, Save the Bay, http://www.savesfbay.org/about-campaign (last 
visited May 20, 2012). 
8 Roach, supra note 1. 
9 See id. Due to the extremely slow decomposition time, conclusive effects of plastic 
bags on the environment have not yet been determined. See id. 
10 Save the Plastic Bag Coal. v. City of Manhattan Beach, 254 P.3d 1005, 1016 (Cal. 
2011). 
11 Id. at 1009–10. 
12 See id. at 1008–10. 
13 Id. 
14 Id. at 1010. 
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enjoin the ban.15 Their primary argument was that a switch to paper 
bags would harm the environment; in addition, an obvious underlying 
motivation was that the coalition stood to lose money if plastic bags 
were banned.16 The Supreme Court of California ruled in favor of the 
city and upheld the ordinance, holding that the city was not required to 
prepare an Environmental Impact Report (EIR) because the environ-
mental effects of increased paper bag usage in Manhattan Beach were 
not significant.17 
 This case demonstrates the tension between the court’s general 
mandate to interpret the California Environmental Quality Act (CEQA) 
as widely as possible to protect the environment and exploitation of 
CEQA in a challenge brought by anti-environmental parties.18 Though 
the Supreme Court of California’s decision in Save the Plastic Bag ulti-
mately protected the environment, its reasoning was flawed in finding 
that widespread environmental effects need not be considered.19 Spe-
cifically, the case held that agencies were not required to conduct an 
“exhaustive analysis” of any and all environmental impacts of a project 
outside of its geographical boundaries.20 While the ultimate holding of 
this case allowed Manhattan Beach to implement an environmentally 
friendly initiative, it did so in a way that could weaken EIR requirements 
for future projects.21 
I. Facts and Procedural History 
 In June of 2008, Manhattan Beach’s city manager issued a staff re-
port recommending an ordinance banning the use of plastic bags at 
“point-of-sale” purchases within the city.22 The report concluded that 
CEQA did not apply to the ordinance, both because it would make no 
significant change to the environment and because it was exempted as 
a regulatory program to protect the environment.23 
 The Coalition objected to the proposal, claiming that it would lead 
to exclusive paper bag use, which would have a negative impact on the 
                                                                                                                      
15 Id. at 1008. 
16 See Save the Plastic Bag Coal., 254 P.3d at 1008. 
17 Id. at 1018. 
18 See id. at 1015–16. 
19 See id. at 1016. 
20 Id. 
21 See id. at 1018. 
22 Save the Plastic Bag Coal. v. City of Manhattan Beach, 254 P.3d 1005, 1008 (Cal. 
2011). 
23 Id. 
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environment.24 It demanded a full review under CEQA, and threatened 
to sue if its concerns were not addressed.25 In response, the city con-
ducted a study to evaluate any potential environmental impacts.26 
 This study found that although a ban of plastic bags would have 
some negative environmental consequences, they would be “less than 
significant.”27 This finding was based on a number of factors.28 The 
study acknowledged that more energy is used and wastewater produced 
in producing and recycling paper bags.29 On the other hand, the small 
size of Manhattan Beach—217 retail stores, 2 grocery stores, 3 drug 
stores, and a Target store—meant that few businesses would be affected 
by the ordinance.30 Many other businesses, such as take-out restaurants, 
already used paper bags.31 In addition, the study mentioned that be-
cause paper bags can hold more, 1000 paper bags would replace 1500 
plastic bags according to a conservative estimate.32 The study also pre-
dicted that some consumers would switch to reusable bags, rather than 
exclusively paper bags.33 Finally, the study noted that paper bags would 
be required to have “40% recycled content,” and thus would not sig-
nificantly affect landfills.34 The study recommended adoption of the 
ordinance because of the insignificant anticipated increase in paper 
bag use, minimal impact on energy, lack of a threat to nearby natural 
habitats or human beings, and the fact that plastic bag litter would de-
crease.35 
 In response, the Coalition provided studies suggesting that the 
“life cycle” of paper bags has a greater environmental impact than that 
of plastic bags.36 It argued that this alternative information required a 
full EIR, as it created a reasonable possibility that paper bags would 
have a significant effect on the environment.37 The city responded with 
a second staff report, this time addressing the “life cycle” studies.38 This 
                                                                                                                      
24 Id. 
25 Id. 
26 Id. 
27 Id. at 1009. 
28 See Save the Plastic Bag Coal., 254 P.3d at 1009. 
29 Id. 
30 Id. 
31 Id. 
32 Id. 
33 Id. 
34 Save the Plastic Bag Coal., 254 P.3d at 1009. 
35 Id. 
36 Id. 
37 Id. 
38 Id. at 1009–10. 
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report pointed out that these types of studies were extremely sensitive 
to context and could be interpreted in many different ways.39 The city 
again supported the ordinance and suggested accompanying it with an 
outreach education program.40 
 On July 15, 2008, the Manhattan Beach City Council adopted Or-
dinance No. 2115, officially banning plastic bags.41 In the ordinance, 
the council found that, although both plastic and paper bags can have 
negative environmental impacts, plastic bags are not biodegradable and 
often end up in the ocean, causing harm to marine life and contribut-
ing to the “Great Pacific Garbage Patch.”42 In compliance with CEQA, 
the city also adopted a Negative Declaration, stating that the ordinance 
would have no significant negative impact on the environment.43 
 Less than one month later, the Coalition petitioned the Los Ange-
les County Superior Court to enjoin the ordinance unless Manhattan 
Beach prepared a full EIR.44 The Coalition argued that public rights 
were being threatened and that it had standing to enforce the city’s du-
ties under CEQA.45 The city made two counter-arguments: first, that 
the Coalition did not have standing as a corporation, and second, that 
there was no evidence showing that the ordinance would have a sub-
stantial environmental impact.46 
 The trial court granted the plaintiff’s petition, finding that the 
Coalition had raised a “genuine environmental issue” and was not seek-
ing a commercial advantage over a competitor.47 The lower court also 
concluded that the evidence required an EIR.48 On appeal, the Court 
of Appeal for the Second District affirmed the trial court, holding that 
the Coalition had standing and had submitted enough evidence to 
support an argument of a significant environmental impact.49 The dis-
sent in that opinion argued that “CEQA requirements would be 
stretched to the point of absurdity if a small city were required to pre-
                                                                                                                      
39 Id. 
40 Save the Plastic Bag Coal., 254 P.3d at 1010. 
41 Id. 
42 Id. 
43 See id. 
44 Id. at 1011. 
45 Id. 
46 See Save the Plastic Bag Coal., 254 P.3d at 1011. 
47 Id. 
48 Id. 
49 Id. 
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pare an EIR” on this issue.50 The City of Manhattan Beach appealed to 
the Supreme Court of California, which granted review.51 
II. Legal background 
 California passed CEQA52 in 1970, which parallels the federal Na-
tional Environmental Policy Act (NEPA).53 Both NEPA and CEQA aim 
to provide a method to identify and mitigate potentially harmful envi-
ronmental effects of anticipated projects through research and public 
discourse.54 To accomplish this goal, CEQA requires that any public 
agency proposing a project that may have a “significant effect on the 
environment” in California prepare and file an EIR.55 While this re-
quirement has been criticized because of the uncertainty surrounding 
the preparation of an EIR,56 it is a crucial element in accomplishing 
CEQA’s goal of “preventing environmental damage, while providing a 
decent home and satisfying living environment for every Californian.”57 
 CEQA imposes requirements on certain projects, depending on 
their scope and source.58 These requirements have been formulated as 
a three-part test introduced in No Oil, Inc. v. City of Los Angeles.59 In 
Muzzy Rancho Co. v. Colano Country Airport Land Use Commission, the Cali-
fornia Supreme Court specified that the first step is to determine 
whether the proposed activity is a “project.”60 If it is not, CEQA will not 
apply.61 To qualify as a project, the activity must be carried out by a pub-
lic agency or a person supported by public agencies, or must involve 
any “entitlement for use” by a public agency issued to that activity (e.g., 
a permit, lease, etc.).62 The Act defines a project as any activity that 
                                                                                                                      
50 Id. 
51 Id. 
52 See Cal. Pub. Res. Code § 21000 (West 2011). 
53 See National Environmental Policy Act of 1969 § 102, 42 U.S.C. § 4332 (2006). 
54 42 U.S.C. § 4321; Cal. Code Regs. tit. 14, § 15002(a) (2011). 
55 Cal. Code Regs. tit. 14, § 15002(f). 
56 John Watts, Reconciling Environmental Protection with the Need for Certainty: Significance 
Thresholds for CEQA, 22 Ecology L.Q. 213, 216–17 (1995). “Businesses often do not know 
how long EIR review will take, whether unusually extensive mitigation measures will be 
necessary, or whether litigation will result. An important part of CEQA folklore is the ‘hor-
ror stories’ of projects gone awry.” Id. 
57 See Cal. Pub. Res. Code § 21000(g). 
58 Cal. Code Regs. tit. 14, §§ 15002(d), 15378. 
59 529 P.2d 66, 69 (Cal. 1974). 
60 160 P.3d 116, 120 (Cal. 2007). 
61 Cal. Code Regs. tit. 14, § 15060(c)(3). 
62 Id. § 15378(a). 
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could result in a “direct physical change” or a “reasonably foreseeable 
indirect physical change” to the environment.63 
 If a project is exempt through administrative regulations or it is 
clear that it will not affect the environment, the agency need not un-
dertake any further study.64 Courts refer to this as a “common-sense 
exemption” from CEQA; if the activity could not possibly significantly 
affect the environment, the agency will not have to prepare an EIR.65 
CEQA regulations have codified this exemption as well.66 To fall under 
the common-sense exemption, however, a project cannot raise any rea-
sonable questions about its future ramifications; it must either raise no 
question at all or, at the most, “remote or outlandish” possibilities.67 
 The second step for any non-exempt activity is to undergo a pre-
liminary study to determine whether the project “may have a significant 
effect on the environment.”68 The CEQA regulations define a signifi-
cant effect as a “substantial, or potentially substantial, adverse change in 
the environment.”69 The Act strictly regulates the parameters of this 
initial study: evidence must be procured from facts; any assumptions 
must be reasonable and based on those facts; and any expert opinions 
must be supported by fact.70 In addition, the initial study must include 
consideration of the effects throughout the entire project, from plan-
ning through operation.71 
 In California Farm Bureau Federation v. California Wildlife Conservation 
Board, the Court of Appeal in the Third District of California defined a 
“significant effect” under the act as a “substantial or potentially substan-
tial adverse change in the physical conditions existing within the area 
affected by the project.”72 The issue in that case was whether a project 
to convert agricultural land into wildlife habitat was subject to CEQA 
requirements.73 The court found that, although the proposed activity 
was designed to protect the environment, the agency was still required 
to show that there was “no possibility” that the project would harm the 
                                                                                                                      
63 Id. 
64 No Oil, 529 P.2d at 69. 
65 Cal. Farm Bureau Fed’n v. Cal. Wildlife Conservation Bd., 49 Cal. Rptr. 3d 169, 186 
(Ct. App. 2006). 
66 Cal. Code Regs. tit. 14, § 15061(b)(3). 
67 Cal. Farm Bureau Fed’n, 49 Cal. Rptr. 3d at 185. 
68 No Oil, 529 P.2d at 69. 
69 Cal. Code Regs. tit. 14, § 15382. 
70 Cal. Pub. Res. Code § 21082.2 (West 2011). 
71 Cal. Code Regs. tit. 14, § 15063(a)(1). 
72 49 Cal. Rptr. 3d at 185. 
73 Id. at 179. 
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environment.74 CEQA compels the agency involved to use all factual 
and scientific information available to make this determination.75 In 
addition, any evidence of social or economic changes that do not cause 
or come from environmental changes cannot be considered substantial 
evidence.76 
 If the agency finds that there is substantial evidence of a significant 
environmental impact, CEQA requires the preparation of an EIR.77 If 
the EIR identifies one or more significant effects on the environment, 
the agency must either find an alternative to mitigate or avoid these 
effects, or make a finding that the benefits of the project far outweigh 
the harms.78 If an EIR is not required based on the initial study, the 
agency must issue a Negative Declaration.79 In Communities for a Better 
Environment v. South Coast Air Quality Management, the court held that 
the decision to issue a Negative Declaration is reviewed for prejudicial 
abuse of discretion, which is established if the agency or city has not 
proceeded in a manner required by law or if the determination or deci-
sion is not supported by substantial evidence.80 
 In past cases, California courts have held that when proposed pro-
jects can or will have an effect on the environment, the agency must 
prepare an EIR.81 In No Oil, the Supreme Court of California explicitly 
held that in order to allow CEQA to protect the environment to the 
fullest, the threshold requirement for an EIR must be low.82 Thus, the 
current standard not only requires an EIR for projects with significant 
effects, but also for projects that may have significant effects on the en-
vironment.83 This standard not only best promotes the true purpose of 
CEQA, but also allows an agency or city to inform other agencies and 
                                                                                                                      
74 Id. at 186–87. 
75 See Cal. Pub. Res. Code § 21082.2(a) (“The lead agency shall determine whether a 
project may have a significant effect on the environment based on substantial evidence in 
light of the whole record.”). 
76 Cal. Code Regs. tit. 14, § 15384(a). 
77 Id. § 15063(b)(1). 
78 Id. §§ 15091, 15093(a) (“If the specific economic, legal, social, technological, or 
other benefits, including region-wide or statewide environmental benefits, of a proposal 
project outweigh the unavoidable adverse environmental effects, the adverse environ-
mental effects may be considered ‘acceptable’.”). 
79 Id. § 15063(b)(2). 
80 226 P.3d 985, 992 (Cal. 2011). 
81 No Oil, 529 P.2d at 70, 77. 
82 Id. at 77. 
83 Id. 
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the public that potential environmental effects have been considered 
and mitigated.84 
 California is not alone in setting a low threshold requirement for 
the preparation of an EIR; out of the fourteen states that have envi-
ronmental policy acts strongly mirroring NEPA, many courts have in-
terpreted the state legislature’s choice to use “may” to require reports 
in most projects with a conceivable effect on the environment.85 In 
H.O.M.E.S. v. New York State Urban Development Corp., the New York Su-
preme Court held that an EIS was required for a proposed domed sta-
dium because it might significantly impact the environment, noting 
that the state threshold was lower than federal NEPA requirements.86 
Similarly, the Wisconsin Supreme Court found in Wisconsin’s Environ-
mental Decade, Inc. v. Public Service Commission that an EIS cannot be 
avoided “simply because describing the environmental effects of and 
alternatives to a particular agency action requires some degree of fore-
casting.”87 
 In Washington, courts have indicated that projects aimed at pro-
tection of the environment are not categorically exempt from the EIS 
requirement.88 For example, in Alpine Lakes Protection Society v. Washing-
ton State Department of Natural Resources, the Washington Forest Practices 
Appeals Board argued that a new project of watershed analysis and geo-
technical prescriptions was exempt from EIS requirements due to its 
positive effects and because it would have no adverse impact.89 The 
court refused to exempt the project from the EIS requirement because 
the determination of whether an EIS was needed could not be based 
on “potential ‘good/bad’ effects of a proposal.”90 
 Some states with environmental policy acts choose to specifically 
define “significant impact,” either through statute or by allowing agen-
cies to set forth their own standards that are consistent with the govern-
ing statute.91 In Minnesota courts rely on four factors to determine 
                                                                                                                      
84 Id. at 78. 
85 Mark A. Chertok, “Little NEPAS” and Their Environmental Impact Assessment Procedures, 
ALI-ABA: Environmental Litigation 921, 923, 931 (2005), available at http://www. 
sprlaw.com/pdf/spr_little_nepa_ali_aba_0605.pdf; see, e.g., H.O.M.E.S. v. N.Y. State Urban 
Dev. Corp., 418 N.Y.S.2d 827 (App. Div. 1979); Wisconsin’s Envtl. Decade, Inc. v. Pub. Serv. 
Comm’n, 256 N.W.2d 149, 161 (Wis. 1977). 
86 418 N.Y.S. 2d 827 [pin cite]. 
87 256 N.W.2d at 161. 
88 Chertok, supra note 85, at 932. 
89 Alpine Lakes Prot. Soc’y v. Wash. State Dep’t of Natural Res., 979 P.2d 929, 936 
(Wash. Ct. App. 1999). 
90 Id. 
91 Chertok, supra note 85, at 932. 
106 Environmental Affairs [Vol. 39: E. Supp. 
whether an EIS is required of a project.92 These factors are: “the type, 
extent, and reversibility of environmental effects”, the “cumulative po-
tential effects of future projects”; the amount that any effects are miti-
gated in “ongoing public regulatory authority”; and the amount that 
effects can be controlled based on other relevant studies.93 These fac-
tors are articulated in the statute itself to provide guidance to agencies 
as to what level of impact requires an EIS.94 
 In contrast to the court-created tests in Minnesota, the New York 
Environmental Conservation Law permits agencies to determine their 
own factors in the form of local or municipal legislation.95 Taking ad-
vantage of this, New York City adopted a City Environmental Quality 
Review and a manual outlining criteria for specific issues, such as traffic 
and air quality.96 These criteria allow agencies to predict what projects 
will and will not require an EIS.97 As the American Law Institute notes, 
however, this approach may have the adverse effect of disincentivizing 
new and innovative approaches to environmental protection.98 
III. Analysis 
 In Save the Plastic Bag, the California Supreme Court held that, al-
though the Coalition had standing to bring suit, there was not suffi-
cient evidence to warrant an EIR, noting that “substantial evidence and 
common sense support[ed] the city’s determination that its ordinance 
would have no significant environmental effect.”99 The court reviewed 
the city’s decision for “prejudicial abuse of discretion”100 and reversed 
the lower court’s holding that, because the ban “may” significantly im-
pact the environment, an EIR was required.101 
 First, the court held that the only local effects would be “related to 
the transportation of paper bags, and possibly their disposal.”102 The 
disposal issue was mitigated, however, by the fact that the city used a 
                                                                                                                      
92 Minn. R. 4410.1700(7) (2011). 
93 Id. 
94 Id. 
95 N.Y. Comp. Codes R. & Regs. tit. 6, § 617.14 (2011); Chertok, supra note 85, at 932–
33; N.Y. Envtl. Conserv. Law § 8–0107 (McKinney 2011). 
96 Chertok, supra note 85, at 932–33; Mayor’s Office of Envtl. Coordination, City 
Envtl. Quality Review: Technical Manual (1993). 
97 Chertok, supra note 85, at 933. 
98 Id. 
99 254 P.3d 1005, 1008 (Cal. 2011). 
100 Id. at 1015–16. 
101 Id. at 1016. 
102 Id. 
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regional landfill, and its contribution to that landfill was minimal.103 
Second, the court found that any geographically widespread effects of 
the ban were “indirect and difficult to predict.”104 Although the court 
acknowledged that under CEQA, the “project area” and the relevant 
environmental area are not necessarily the same, it rejected a conten-
tion that this might require an agency to “conduct an exhaustive analy-
sis of all conceivable impacts a project may have in areas outside its 
geographical boundaries.”105 
 The California Supreme Court dismissed the evidence presented 
by the Coalition, which relied in large part on “life cycle” studies of 
both paper and plastic bags, as insubstantial.106 The court again em-
phasized the small scale of the ordinance, stating that an “overreliance” 
on such studies in this case was in error.107 The court noted that the 
“life cycle” of these products must “not [be] allowed to swamp the 
evaluation of actual impacts attributable to the project at hand.”108 
However, as noted by the Appellate Court, the initial studies commis-
sioned by Manhattan Beach did not provide actual statistics from the 
city itself, such as concrete amounts of plastic and paper bags used; how 
often such bags are recycled; how both types of bags are delivered to 
the city; or whether a campaign to encourage reusable bags would be 
successful.109 In addition, the statute does not authorize a small city to 
avoid compliance with CEQA simply because of its size.110 
                                                                                                                     
 Although the evidence presented by Manhattan Beach made a 
strong argument against the existence of significant environmental ef-
fects, the California Supreme Court analyzed this evidence improp-
erly.111 As the Court of Appeal noted in its own decision, the California 
Supreme Court ruled in No Oil that agencies are required to prepare 
an EIR “whenever it can be fairly argued on the basis of substantial evi-
dence that the project may have significant environmental impact.”112 
The fact that “substantial evidence was presented that the project would 
 
103 Id. at 1016–17. 
104 Id. at 1017. 
105 Save the Plastic Bag Coal., 254 P.3d at 1017. 
106 See id. 
107 Id. at 1018. 
108 Id. 
109 Save the Plastic Bag Coal. v. City of Manhattan Beach, 105 Cal. Rptr. 3d 41, 58 (Ct. 
App. 2010), rev’d, 254 P.3d 1005 (2011). 
110 Id. 
111 See Save the Plastic Bag Coal., 254 P.3d at 1017–18. 
112 Save the Plastic Bag Coal., 105 Cal. Rptr. 3d at 55 (emphasis added) (quoting No Oil, 
Inc. v. City of Los Angeles, 529 P.2d 66, 75 (Cal. 1974)). 
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not have such impact” is irrelevant in this “fair argument” standard.113 
Furthermore, CEQA guidelines require consideration of all factual and 
scientific data available in determining whether or not an EIR is re-
quired.114 Therefore, relying solely on the evidence produced by the 
preliminary studies undertaken by Manhattan Beach is not suffi-
cient.115 In holding that no EIR was required here, the court violated its 
own previous low threshold standard.116 
                                                                                                                     
 Had the California Supreme Court required Manhattan Beach to 
prepare an EIR before implementing this ban on plastic bags, it is pos-
sible—and even probable, given all of the evidence—that the ordi-
nance would still have been enacted.117 The CEQA does not require an 
EIR in order to discourage all future projects; it only attempts to re-
quire “informed decisionmaking with respect to the environmental ef-
fects of a proposed project.”118 In this case, given the intent of the or-
dinance to protect the environment, it was in the interest of Manhattan 
Beach to fully understand the ramifications of its actions.119 Had the 
EIR not revealed any significant adverse effects, the ordinance would 
have been enforced as intended and the city would have concrete 
knowledge that its actions would have an ultimately beneficial effect on 
the environment.120 If, alternatively, the EIR had shown that the effect 
of banning plastic bags would be to harm the environment, the City 
could have implemented alternative ordinances to accomplish the 
same goal.121 
 For example, in 2002, Ireland imposed a small tax on the use of 
plastic bags in an attempt to reduce pollution.122 Within five months of 
the introduction of the tax, the Environment Minister of Ireland, Mar-
tin Cullen, announced that the use of plastic bags had dropped by 
ninety percent and the country had already raised €3.5 million in reve-
 
113 Id. (emphasis added). 
114 See Cal. Pub. Res. Code § 21082.2(a) (West 2011). 
115 See Save the Plastic Bag Coal., 254 P.3d at 1016–18. 
116 No Oil, 529 P.2d at 77. 
117 See Cal. Code Regs. tit. 14, § 15093(a) (2011). If an EIR predicts negative envi-
ronmental effects from a project, the regulations may still allow the project, as long as the 
benefits outweigh unavoidable harms. Id. 
118 See Save the Plastic Bag Coal., 105 Cal. Rptr. 3d at 58. 
119 See Save the Plastic Bag Coal., 254 P.3d at 1009. 
120 See Cal. Code Regs. tit. 14, § 15093(a). 
121 Elisabeth Rosenthal, Motivated by a Tax, Irish Spurn Plastic Bags, N.Y. Times (Feb. 2, 
2008), http://www.nytimes.com/2008/02/02/world/europe/02bags.html. 
122 Id. 
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nues.123 According to a 2008 New York Times article, most shoppers in 
Ireland switched to reusable bags rather than to paper bags for their 
shopping.124 That article reported that Cullen had threatened a tax on 
paper bags if retailers started using them at the same levels they had 
used plastic bags before, which probably contributed to the measure’s 
success.125 
 Given the increased press surrounding plastic bag ordinances, the 
preparation of an EIR by Manhattan Beach would not be difficult.126 
For example, one California website has compiled a list of draft EIR’s 
and ordinances regarding these bans.127 In addition, Master Environ-
mental Assessments have been prepared by various organizations, assist-
ing different local governments in preparing their own EIR’s.128 
 Beyond the flawed reasoning of the holding of Save the Plastic Bag, 
the California Supreme Court has potentially undermined the strength 
of the EIR requirement in a wide variety of cases, especially regarding 
the issue of climate change.129 For example, by applying the court’s rea-
soning in Save the Plastic Bag to a project that might contribute to the 
greenhouse gases effect, an agency may be successful in bypassing 
CEQA requirements and completing the project simply because the 
effects to the immediate area did not exist or were too small to be con-
sidered.130 In the future, one way that the California legislature might 
avoid this pitfall would be to specify EIR requirements in the statute 
rather than granting this much discretion to the courts, as legislatures 
in New York or Minnesota did.131 By providing agencies and cities with 
concrete guidelines, projects would be less likely to find loopholes in 
CEQA that would help them circumvent preparation of an EIR.132 
                                                                                                                      
123 Irish Bag Tax Hailed Success, BBC News, World Edition (Aug. 20, 2002), http:// 
news.bbc.co.uk/2/hi/europe/2205419.stm. 
124 Rosenthal, supra note 121. 
125 See id. 
126 See id. 
127 Plastics Bag Ordinances/Background Materials, Stopwaste.org (last visited Mar. 29, 
2012), http://www.stopwaste.org/home/index.asp?page=1003. 
128 Master Environmental Assessment (MEA), Green Cities Cal. (last visited Mar. 29, 
2012), http://www.greencitiescalifornia.org/mea. 
129 254 P.3d at 1018. 
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131 Supra notes 91–98 and accompanying text. 
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Conclusion 
 In Save the Plastic Bag, the Supreme Court of California reversed a 
Court of Appeal decision and permitted Manhattan Beach to enforce 
an ordinance banning plastic bags at point-of-sale purchases within the 
city without first preparing an EIR.133 In doing so the court ignored its 
own precedent and did not fully consider the Coalition’s arguments in 
determining whether they had “fairly argued” that the ban might have a 
substantial effect on the environment.134 This holding represents a pos-
sible weakening of the requirement for preparation of an EIR for fu-
ture cases.135 
 A ruling for the Coalition in this case, in spite of the group’s obvi-
ous financial motivation, would most likely not have resulted in harm-
ing the environment.136 Had Manhattan Beach been compelled to pre-
pare an EIR, the ordinance likely would still have passed.137 Even if the 
EIR somehow prevented the ordinance, the city could have utilized 
other options, such as a tax on plastic bags or a program designed to 
encourage the use of reusable bags rather than paper or plastic.138 Fi-
nally, the California legislature could have avoided this problem (or 
prevent it from occurring in the future) by enacting more specific 
guidelines in the CEQA for this issue.139 
 
133 Supra notes 13–17 and accompanying text. 
134 Supra notes 111–116 and accompanying text. 
135 Supra note 21 and accompanying text. 
136 Supra notes 16, 18–21 and accompanying text. 
137 Supra note 117 and accompanying text. 
138 Supra notes 121–125 and accompanying text. 
139 Supra notes 91–98, 131–132 and accompanying text. 
